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This is to inform you of a recent appellate court decision,
issued on October 20, 1988, which concluded that an incarcerated
father's parental rights should be terminated despite the father .
evidencing interest in his children and maintaining visitation
with them. The decision in Matter of Delores B, made by the
First Department of +he Appellate Division, is attached for.
.your information.

Since the passage of Chapter 911 of the Laws of 1983,
the Department has received numerous inquiries as to the
feasibility of -terminating the parental rights of parents,
who were incarcerated for a lengthly periocd. In some instances,
it was impossible or unlikely that such parent would leave
prison prior to his or her child reaching 18 years of age.
Under the prior law, an incarcerated parent's consent was not
required for rendering a child freed for adoption. As a result,
districts did not have to seek surrenders or effectuate a
termination of parental rights for such persons. '

With the enactment of Chapter 911, however, Family Court
judges were placed in a difficult position to interpret the
provisions of a statute which Justice Ellerin described in
her opinion as being "...enacted with the most commendable
intentions", but "the drafting of those changes leaves something
to be desired...". as a result, some permanent neglect petitions
pertaining to incarcerated parents wereg reluctantly dismissed
by family court judges, while other possible permanent neglect
proceedings were never brought before the court for fear that
it was near impossible to prove that an incarcerated parent
had failed teo plan for his child.

The majority decision reached in ‘Matter of Delores B

-
T
Ry .:_ _l

explicitly states that if the best plan that the incarcerated .

parent..can offer for his children is that they remain in foster
care until they reach adulthood, this can be seen as a failure
to adequately plan for such children and.serve as the basis
for terminating the parental rights. An excerpt from Justice
Smith's decision for the majority states:

"We conclude that the Family Court erred not
only in finding that on this record, there could
be no permanent neglect, but also in its conclusion
that the rights of an incarcerated parent are superior
to those of ‘the child. When the Legislature concluded
that the fact of incarceratiocn should not automatically

- take away a parent's right to consent or not to consent
to adoption, it did not raise an insuperable barrier
to a normal family upbringing for a child. The plan
advanced by the respondent was for care of his children
by relatives, a plan which could not be implemented.
His only other plan was to have the children remain
in foster care throughout their childhood. ~This
'1s contrary to the intent of the Legislature."
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Another issue brought up both in Justice Ellerin's opinien
and in Justice cCarro's dissent 1s the applicability of

consideration of an open adoption agreement. Whether or not
an open adoption would be advisable in any case, is a decision
which must be made on a case by case basis. Included in any

consideration of an open adoption should be the potential impact
upon the child at present and forseeably in the future. Another
relevant consideration must be whether all. parties involved
would consent to- such an arrangement and work cooperatively.
We recommend that the appropriateness .of open adoptions be
evaluated when older children have knowledge of and a
relationship with their bioclogical parent(s}.

~ If you have placements involving incarcerated parents,
we suggest that you consider this case in deciding whether
legal action is appropriate to terminate parental rights.
Additionally, if you have cases in court, it will 1likely be
useful to cite the Matter of Delores B case as an authority.
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At a cerm of the Appellare Division of the Supreme Court
beld in and for the First Judicial Deparmment in the County of

New York, on October 2Q, 1988
Present—Hon. Francis T. Murphy, Presiding Justice e —
Theodore R. Kupferman
John Carro RECE[VE
Betty Weinberg Ellerin
George Bundy Saith, “Justices
NGV 14 1588 \
------------------------------ H
| CFFICEOF cowsg& c
In the Matter of Delores B., - : N.Y.STATE DEPT 1€
SOCIAL SERVICES
Cardinal McCloskey Children's and Family Services,
Petitioner-Appellant, .
-against=- 1 30744
Willie B.,
: Respondent-Respondent.
'In the Matter of Willie Johm B.Jr., . .
Cardinal McCloskey Children's and Family Services, 10745 »
Petitioner-Respondent, T
-against-
Willie B.,
Respondent-Appellant. o
------------------------------ x

In these consolidated appeals, Cardinal McCloskey Children's and
Family Services appeals from an order of the Family Court, New York County
(Leah Marks, J.), enteraed on December 12, 1985, which dismissed its petition
seeking to terminate the parental rights of respondent-respondent. In
the second action respondent-appellant appeals from an order of said court,
entered on February 28, 1986 which, inter alia, adjudged the infant child
to have been permanently neglected by appellant and ordered termination
of his parental rights,

And said appeals having been argued by Ruth N. Cassell of counsel
for Willie B., and by David H. Berman of counsel for Cardinal McCloskey
Children's and Family Services; and due deliberation having been had chereon,
and upon the Oplnlon of this Court filed herein,

It is ordered that the order entered on December 12, 1985, be and
same hereby is reversed, on the law and the facts, the petition granted and
. the matter remanded for a dispositional hearing, without costs and without
disbursements, and it is further

Ordered that the order entered on February 28, 1986, be and the
same hereby is affirmed, without costs-and without disbursements.

(Carro, J., dissents in an Opinion, and Ellerin, J., concurs in
part and dissents in part in an Opinion.]

ENTER: dhotd V. Recnetds

-’"

Clerk.

the



SUPREME COURT, APPELLATE DIVISION
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Francis T. Murphy, P.J.
Theodore R. Kupferman
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George Bundy Smith, JJ.

In the Matter of Delores 3.

Cardinal McCloskey Children’s and
Family Services,
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-against- ' 30744

Willie B.,
Respondent -Respondent.

In the Matter of Willie John B. Jr.,
Cardinal McCloskey Children’s and
Family Services,
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In these consolidated appeals, Cardinal McCloskey
Children‘’s and Family Services appeals from an
order of the Family Court, New York County (Leah
Marks, J.), entered on December 12, 1985, which
dismissed its petition seeking to terminate
the parental rights of respondent- -respondent. In
the second action respondent-appellant appeals
from an order of said court which was entered on
February 28, 1986 which, ingter alia adjudged the
infant child to have been permanently neglected
by appellant and ordered term;natlon of his
parental rights.

David H. Berman, of counsel (Gerald E. Bodell with
him on the brief; Bodell and Gross, attorneys) for
Cardinal McCloskey Children’s and Family Services

Ruth N. Cassell and David C. Leven, of counsel
(Prisoners’ Legal Services, attorneys) for Willie B.




Smith, J.

The issue in this case is whether a father who is serving

_two concurrent sentences of twenty-five years to life for murder

should be found to have permanently neglected his two children so

that his parental rights may be terminated and the children freed

for adoption. Social Services Law §384-bd(d). We conclude that

in this case the facts support such a finding and his parental
rights should be terminated.

On or about June 14, 1984, petitioner instituted two
separate proéeedings in Family Court to terminate the parental_
rights of respondent father on the gEound that he had permanent%f;
neglected the children within the meaning of Social Services Laﬁ'ﬁ
§384-b. Following a joint fact-finding hearing, .the Family Court
reluctantly dismissed the petition concerning the infant Delores
B. The Family Court determined that it was constrained by recent
amendments to the Social Services Law, Domestic Relations Law and
Corrections Law (L. 1983, ch. 911, McKinney’'s Session Laws, 1983
Regular Session, p. 1767-1770, effective January 11, 1983),
regarding terminéﬁion of parental rights of an incarcerated.
parént,uto hold that respondent, a prisoner, had done all ne

could to plan for the child and had not permanently neglected her

(In the Matter of Delores B., an infant, 130 Misc.2d 484 (Fam.



Ct., N.Y.Co., 1985). However, the Family Court found the infant
Willie B. to be a permanently neglected child, determining that
even prior to his incarceration respondent had failed to plan for
Willie’s future.

The infant Willie B., born onrn August 10, 1975, has been in
the petitioner agency’s care since his placement on July 1, 1977.
Willie’s foster parents wish to adopt him. He has been in four
other foster homes and hes behavioral problems. The infant
Delores B., born on August 16, 1979, several months after her
father’s incarceration, has been in the care of petitioner agency
since her placement on July 31, 1980. On May 16, 1981, the
natural mother, Delores B., executed a surrender of Willie for
purposes of adoption. Her parental rights to custod? and
guardianship of the child Delores were terminated by court order
'en September 12, 1983. She is not a party to these proceedings.

Respondent father, Willlie Bethea, is currently serving two
concurrent terms of imprisonment of from twenty-five years to
life for murder. The convictions result from an incident in
whicﬂ_defendant, angered that his mailbox had been broken into
anerﬁ;e welfare check stolen,'set fire to his mattress and when
he coeid not put out the blaze, left the building without giv;ng
an alarm and caused the death of a seventy-four year old woman
and her twofyear.old granddaughter. He has been incarcerated
.since April 10, 1979. The Appellate Division, First Department
affirmed his judgment of conviCt;on (People v. Bethea, 94 A.D.2d

982 (2nd-Dept., 1983)) and the Court of Appeals denied leave to



appeal (Reople v. Bethea, 60 N.Y.2d 589 (1983)). The United

States District Court, Eastern District denied petitioner’s wric, ..
of habeas corpus and the Court of Appeals, Second Circuit

affirmed the decision (Scully v. Bethea, 834 F2d 257 (1987)).

On appeal of the order terminating his parental rights with
respect to Willie, respondent argues that: (1) petitioner failed
to establish that it had fulfilled its statutory obligation to
exercise diligent efforts to.strengthen the parental relationship
before seeking to terminate respondent’s parental rights; (2)
the_Eamily Court incorrectly based its determination on a span of
- time prior to respondent’s incarceration; and (3) the Family
Court-erred in determining that respondent had failed to plan for
Willie’s future. Petitioner agency contends that the Family
Court properly terminated the respondent’s parental rights with
respect to Willie since, notwitﬁstahding the petitioner’s
diligent efforts, respondent did not consistently visit Willie or
plan for nis future. It argues further that the Family Court
erred in "excusing"” respondent’s failure to plan for Delores

because of his incarceraticn. Finally, it contends that the best

';1__interests of both children lie in terminating respondent’s

':'parental rights.

Prior to the enactment of Chapter 911 of the_Laws of 1983
respecting the'“fermination of Parental Rights 0f Incarcerated
VParent,; an incarcerated father had no authority to consent to or
refuse to consent to the adoption of a child. Thus Domestic |

- Relations Law §111(2)(d) provided that the consent of a parent =o



adoption was not required of a person “who has been deprived of
civil rights pursuant to the civil rights law and whose civil
rights have not been restored." Civil Rights Law §79 states that
a person who is serving an indeterminate term of imprisonment
with a maximum of life “forfeits all the public offices,” and
also "suspends, during the term of the sentence, all the civil
‘rights, . . . held by, the person sentenced.” Civil Rights Law
'§79-a states that a person sentenced to prison for life is
"civilly dead."*
Because Chapter 911 of the Laws of 1983 gave an
'incarce;ated parent the authority to consent or withhold consent
to adoption'and respondent has declined to consent to freeing his
children for adoption, his parental rights may be terminated only
by clear and comnvincing prbof that he has permanently neglected
" his children. Social Services Law §384-b(3)(g) and (4)(d).
| Social Services Law §384-b(7)(a) defines a
“permanently neglected child" as:
a child who is in the care of an

authorized agency and whose parent Or

custodian has failed for a period of more
_than one year following the date such child

came into the care of an authorized agency
substantially and continuously or repeatedly

to maintain contact with or plan for the

future of the child, although physically and

financially able to do so, notwithstanding

the agency’s diligent efforts to encourage

and strengthen the parental relationship when

such efforts will not be detrimental to the
best interests of the child. .

Applying the definition to the facts of this case, it is

clear (1) that the petitioner agency has met its burden of



exercising diligent efforts to strengthen the relationship of

parent and child, (2) that the respondent has failed to

'

: [~
adequately plan for his children, and (3) that the legislative

intent that children grow up in a normal family setting is served
by terminating the parental rigﬁts of the respondent.

First, the threshold issue in any neglect proceeding is
"whether the agency has exercised diligeﬁt efforts to encourage
and strengthen the parental relationship."” Magter of Sheila G.,
61 N.Y.2d 368, 331 (1984). The Family Court correctly determined
that the petitioning agency was diligent in its efforts te aid
the family. Evidence adduced at the fact-finding hearing reveals
that petitioner, through its case workers, arrangéd meetings with
the parents, set up scheduled visits with the children and
endeavored to contact relatives who might care for the children.

séecifically, Philip White, a supervisor, testified to
‘contact between the natural parents and the agency between April -
1978 and January 1979. The first contact between petitioner and
respondent was on April ll; 1978. On May 5, 1978, a visit was
arranged between the natural parents and the child Willie.
Respondent attended. The agency provided the parents with a
visitation schedule during a visitation meeting held on June 7,
1978. Of the approximately eight scheduled visits between June
23, 1978 and Seéﬁember 14, 1978,.respondent attended only two.
On one of those occasions respondent arrived too late to see
Willie. Respondent called on two occasions to cancel visits-

because of problems resulting from Delores B.'s (natural



mother’s) pfegnancy and delivery. Letters.reminding the parents -
of the meetings were addressed to the mother. Respondent, |
however, had access to those letters.

The case worker assigned to the case of Willie, Arlene
_Ferguson Henderson, testified that she arranged a meeting with
-thé parents and Willie in February, 1979. Thé parents failed to
“attend an earlier meeting scheduled for January 17, 1979. At a
March 8, 1979 meeting, she p;ovided respondent with a visitation
schedulé for four visits in March, April and May of 1979.
Respondent failed to attend the first visit on March 26, 1979 and
the social worker later learned that he had been arrested on or
about April 10, 1979. He did not attend the next scheduled
visit. The social.worker contacted respondent several times
thereafter regarding his plans for Wiilie. At respondent’s
recommendation, she attempted to éontact several of his relatives
with the hope that they could care for Willie. The attempt to
- find a suitable relative'ﬁilling and able to care for the chilgd
was unsuccessful. During this period, respondent contacted Ms.
Henderson to inquire about Willie. Arrangements were made tO
bring Willie to visit respondent in prison on at least one
occasion. |

Another caseworker, E£sham Johnson, assigned to the Delorés
B. case on October 27, 1980, testified that approximately once a
month, he contacted respondent in prison to keep him apprised of

the child’s progress and performance. He met with respondent in



prison on several occasions and brought Delores aldng-dﬁ;these
visits. | o i

The agency, in attempting to maintain and strengthen the \
parental bonds, arranged visits, communicated with respondent
concerning the children’s progress, and communicated with
relatives who might care for the children. It is difficult to
imagine what other steps petitioner could have taken,

_ particularly after respondent’s incarceration. Social Services
Law §384-b(7)(f) defines "diligent efforts" to include
consultation and cooperation to develop a plan for a child and
his family, informing parents of a child’'s progress and
development, and making arrangements with a correctional facility
for visits by a child with his parent "if such visiting is in the
best interests of the child." - |

Second, petitioner agency also met its burden of proof tha. /
respondent had not planned for the future of his children.

In discussiﬁg Social Services Law §384-b(7)(a), the Court
of Appeals has.stated, "The requirement is several: the parent
must maintain contact with the child and also realistically plan'
for her future. A défault in performing either may support a
finding of permanent neglect” Matter of Star Leslie W., 63
N.Y.2d 136, 142-143 (1984). In the present case, aside from
prov.ding name§ of relatives who were either unable or illsuited
to care for ﬁhe children, respondent’s only plan concerning
Willie during his inéarceration was to allow the child’s present

foster parents to care for him until his release from prison.



This plan is not realistic by virtue of'defendant's long sentence
of twenty-five years to life. When]asked whether he made plans
for Delores, he replied, “No".

.Even prior to his incarceration, respondent failed to offer
any substantial plan for Willie’s future. It must be emphasized
that Willie remained in foster care for approximately two years
before respondent’'s incerceration with no plans made for his
future. To plan within the meaning of the statute 1s "'to
formulate, and act to accomplish, a feasible and realistic plan’”
(MQELEI_Qi_Q;lQQQQ_E;, 40 N.Y.2d 103, 110 (1976)).

. The fact of a parent’s incarceration does not in itself
render him physically or financially unable to maintain contact
with or plan for the future of his children. The concept that
incarceration renders a parenc unable to maintain contact or plan
for his childfs future was rejected'with.the repeal of Social
Services Law §384-b(7)(d)(ii) and amendments to the Domestic

:eelations Law and Corrections Law which, prior to 1984, did not
require an incarcerated parent’s consent to an adoption. Former
Social Services Law §384-b(7)(d)(ii) had deemed an incarcerated
parent unable to maintain contact with or plan for the future of
the child when incarce:ated. An incarcerated parent’'s obligation
to iis child is naw the same as tﬁat of any other parent.

(Social Services‘Law §384-b). The New York State Legislature has
emphasiced the responsibility of an incarcerated parent towards a

‘child. (Legislative Findings and Declaration, L.1983, ch 911,

10




McKinney’'s Session Laws, 1983 Regular Session, p. 1767,

- §(1)(il)):

] (11i) A parent who has been
incarcerated, however, does and should have

-an obligation to fulfill, while actually

incarcerated, the requirement set forth in
section three hundred eighty-four-b of the
social services law, of visiting or
communicating at least once every six months
with the child or authorized agency. Having
failed to fulfill such requirement, such
parent should have his or her parental rights
terminated upon the ground of abandonment
pursuant to section three hundred eighty-
four-b of the social services law;

(iii) A parent who has been
incarcerated should also fulfill, while
actually incarcerated, the obligations of a -
parent as described in the provisions of
section three hundred eighty-four-b of the
social services law relating to the
termination of parental rights upon the
ground of permanent neglect. However, such
ground of permanent neglect should recognize
the special circumstances and need for
assistance of an incarcerated parent to
substantially and continuously or repeatedly
maintain contact with, or plan for the future
of . his or her child. An incarcerated parent
who has failed to fulfill these obligations
may have his or her parental rights
terminated upon such ground. . . .

If incarceration rendered a parent unable to plan for his or

her child,

then every incarcerated parent would have an automatic

excuse for failing to meet his or her statutory obligation.

Third, the termination of the respondent’s parental rights

furthers the legislétive intent that children grow up in a norma.i

family setting in a permanent'home in order to develop and

thrive, that the natural parents have priority in raising their

children,

but that when the parent cannot or will not provide a

11



lnormal family home, termination of parental rights and efforts at
adoption are preferable to prolonged foster care. The statement
of legislative findings and intent which is a part of Social
Services Law §384-b enunciates the clear intent of the

legislature. It reads as follows:

§384-b, Gua;d;anshig and custody of

destitute or dependent children; commitmen
by court order

1. Statement of legislative findings
and

intent.

(a) The legislature hereby finds that:

(i) it is desirable for children to
grow up with a normal family life in a
permanent home and that such circumstance
offers the best opportunity for children to
develop and thrive; '

(i1} it is generally desirable for the
child to remain with or be returned to the
natural parent because the child’s need for a
normal family life will usually best be met
in the natural home, and that parents are
entitled to bring up their own children
unless the best interests of the child would
be thereby endangered;

© (iii) the state’s first obligation is
to help the family with services to prevent
its break-up or to reunite it if the child
has already left home; and

(iv) when it is clear that the natural
parent cannot or will not provide a normal
family home for the child and when continued
foster care is not an appropriate plan for
the child, then a permanent alternative home
should be sought for the child.

(b) The legislature further finds
that many children who have been placed in
foster care experience unnecessarily
protracted stays in such care without being
adopted or returned to their parents or other
custodians. Such unnecessary stays may
deprive these children of positive, nurturing
family relationships and have deleterious
effects on their development into
responsible, productive citizens. The

12



legislature further finds that provision of a
timely procedure for the termination, in
appropriate cases, of the rights of the
natural parents could reduce such unnecessary
stays. :

It 1s the intent of the legislature in
eénacting this section to provide procedures
not only assuring that the rights of the
natural parent are protected, but also, where
positive, nuturing parent-child relationships
no longer exist, furthering the best :
interests, needs, and rights of the child by
terminating parental rights and freeing the
c¢hild for adoption.

In reaching its decision, the Family Court decried the face
that the rights of an incarcerated parent were now paramount to
that of a child. It said: |

It has become clear in this court in
many similar cases that the amended statutes
affecting prisoners’ rights are not reforms
for the children. This court sees
incarcerated parents regularly, and it is
clear that such a parent is-likely to express
great interest in a child and fight for his
or her right to prevent the child’s having a
full life separate from that parent. Often
this happens because the imprisoned parent
has nothing else to do. It may happen
because the parent loves the child and cannot
objectively assess the effects of that love.
However real the concern for the child may
be, a parent who will never be an active
parent may prevent the child’s ever having
one.

We conclude that the Family Court erred not only in finding
that on this record, .there could be no permanent neglect, but
also in its conqlusion'that the rights of an incarcerated parent
are supe;icr to tﬁose of the child. When the Legislature
concluded that the fact of incarceration should not automatically

take away a parent’s right to consent Or not to consent to

13



‘adoption, it did not raise an insuperable barrier to a normal
family upbringing fdr a'chiid. The'plan advanced by the
respondent was for care of his children by relatives, a plan
which could not be implementéd. His only other plan was to have
the children remain in foster care throughout their childhood.
This.is contrary to thé intent of the Legislature. | |

Finally, on the issue of terminating respondent’s parental
rights and his fitness to remain a pareat, 1t camnnot be
overlooked that he set a fire and walked away from it, leaving
two persons to die, one an elderly grandmother and the other a
mere infant. What we have in this casé is a father who showed
little interest in his son when he was out of prison and who was
in prison when his daughter was bormn. .While respondeﬁt's
interest in the children has increased -during his incarceration,
he has nevertheless failed to plan realistically for their
futures. It is clear that the best interests of the children lie
with termination of the father’s rights.

Accordlnqu, Order, Family Court, New York County

(Leah Marks, J.), entered December 12, 1985, which dlsm;ssed a
petition brought pursuant to Social Services Law 5384 b seek;ﬁg
to terminate the parental rights of respondent willlie Be*hea and
to free the infant Delores Blake for adoption, should be
reversed, on thé'law and the facts, the petitiocn grantéd and the

matter remanded for a dispositional hearing, without costs, and

14



further, Order, Family Court, New.York County (Leah Marks, J.),
entered February 28, 1986, which, inter alia, adjudged the infant s
Willie John Blake, Jr. to have been permanently neglected by L
tespondent within the meaning of Social Services Law §384-b and.
ordered respondent’s parental rights terminated and the
guardianship an& custody of said child transferred to petitioner
for its consent to his.adoption, should be agfirmed, without
costs.

All concur except Carro, J. who dissents in ‘an

Opinion and Ellerln, J. who concurs in part and
dissents in part in an Opinion.

15



Carro, J. (dissenting)

There is perhaps ne event in life as tragic as the loss of
a child. There is perhaps no power of the State as intrusive and
as pains-takingly difficult to exercise than the power of the
State to terminate the constitutionally protected rights of a
: pafent to thé companionship, custody; care and management of his
or her child. Termination of parentage is permanent and
irrevocable and “leaves the parents with no right to visit or
communicate with the child, to participate in, or even to know
about, ... any important emotional, or physical development.”

er v. e ci ervi , 452 US 18, 39. In so
doing, "it cuts across a norm of nature as instinctive and as

fulfilling as only procreation and the ensuing bond between

parent and offspring can be [citation omitted]." Matter of Ricky

Ralph M., 56 NY2d 77, 80.l That power may not be exercised excepnt

l __.--The questicn of court-ordered "open adoptions," whether
a court, after termination of parental rights, can order
that ties with the biological family be continued, is one
not yet firmly resolved in chis State. See Matter of Jovce
T., 65 NY2d 39, 46-47, n.2. One Family Court in an
insightful opinion which notes the growing body of research
"revealing the importance of a child’s links to known
ancestral, religious, ethnic and cultural background, ' and
the psychological damage that "shrouding a child’s
background" can have on the child, has argued that open
adoptions can be ordered pursuant to the court’s inherent
equitable powers to promote the child’s best interest.
Macter of Anthomy, 113 Misc 2d 26, 28-32.

16




‘by strict and faithful conformance to the requirements of due
process and to the statutory provisions of Social Services Law
("SSL;) §384-b, which specifies the procedures and criteria for
terminating parental rights. Id. at 80-81.

Given society’s solemn regard for the parent-child bond, it
is surprising that before 1983 the State was not required to
obtain the consent of an incarcerated parent before releasing
that parent’'s child for adoption. To ameliorate this harsh
result, and perhaps to correct the dubious constitutionality of
the automatic termination of parental rights absent any finding
of unfitness, the State Legislature enacted Law 1983, Chapter 911
(eff. Jan. 11, 1984) to amend the Social Services Law and the
Domestic Relations Law to require the consent of or termination
of the parental rights of an incarcerated parent before that
parent’s child could be released for adoption.

The amendment also provided that concomitant with the
incarcerated parent’s right to object to adoption is his or her
obligation to plan for the future of his or her child, “while
actually incarcerated," or forfeit parental rights pursuant to
SSL §384-b (4)(d).)é§g Legislative Findings and Declarations to L
1983, ch 911, McKinney’'s Sessions Laws, 1983 Regular Session, p
1767. Determining .how the special circumstances of incarceration
affect this dutf'to plan is the subject of this dissent.

Since I have no disagreement with the majority in ics

statement of the facts, I will adopt the factual summary of the

17



majority opinion. I will note, however, my disagreement with the
conclusion of the Family Court that during the period of time
prior to respondent’s incarceration the agency fulfilled its

statutory obligations under SSL §384-b(7)(a),(f) of diligently

- assisting respondent in planning for Willie’'s future. This

threshold finding, which a court must make before reaching the
‘issue of whether the parent met his or her duty to plan,
permitted the Family Court to conclude that during this period of
time respondent neglected Willie. The majority, as well, rely om
this finding to establish respondent s parental unfltness Yet,
a review of the record before us wholly fails %o support this
conclusion.
| The agency introduced no evidence of any services
_it'prQVided or suggestions it made to Tespondent prior to his
incarceration regarding the retura of Willie to the home. So
‘barren is the record in this regard that it is not éyen known
what financial, social, psychological or environmental obstacles
there were which prevented Willie’s return home. No evidence
exists that the agency made any attempt to ascertain what
difficulties the pafents were encountering which e&ent prevented
them from attending the scheduled viéits. There were unexplained
periods of time lasting months when the agencyldid not so much as
contact the pafeﬁts. The only efforts made b? the agency were to
schedulé visits and stress the importance of these visits. |
These efforts were not sufficient to establish satisfaction

of the agency’s strict duty to assist the family in a meaningful
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way, that is, in a manner designed to foster and maintain

substantive contact between parent and child, to strengthen and o

PO

unite the family, and to identify and seek to eliminate the

obstacles impeding the child’s return to the nome. See Matter of

Jaime M., 63 NY24 388, 395; Marter of Sheila G., 61 NY2d 368,

384. Furthermore, as it is recognized that the agency’s

indifference or failure to assist diligently "may have a profound
practical effect on what later may be v;ewed as the sucess or
-fa;lure of the parents’ efforts to plan for'the future of the
child, " Matter of Shejila G., supra, at 382, it is particularly
unfair for this court to emphasize respondent’s failure to devise
& plan prior to his incarceration as additional proof of his
unfitness to be a parent.

Ido aéree, however, that the agency fulfilled its

statutory obligation to assist respondent once he was

respondent and his children. To the extent that the agency could
assist respondent in finding an alternative home ta foster care
for his children, it did so. There was no other assistance the
agency could héve provided respondent which would have permitted
the release of his children from foster care,

This brings. ﬁs, then, to the issue of whether or not tais
lncarcerated parent fulfilled his duty to plan. That an
incarcerated parent has & duty to plan for the future of his or

her child is clear from the Legislature’s repeal of former SSL
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§384-b(7)(d)(ii), its inclusion of incarcerated parents within
the definition of parents, (SSL §$384-b(2)), and the statutory
provisions requiring all parents to plan for their children’s
future (SSL §384-b(7)(a)). However, I cannot agree with the
implicit conclusion of the majority that ﬁhe fact of
‘incarceration is of no relevance in determining whether an
incarcerated parent has fulfilled that duty. This court seems to
‘have overlooked the following important statement in the
legislative history from which it quotes: "However, such ground
of permanent neglect should recognize the special circumstances
and need for assistance of an incarcerated parent to
substantially and continuously or repeatedly maintain contact
with, or plan for the future of his or her child.” The
determination, then, of what is a realistic plan by an
incarcerated parent must take into account the fact of
incarceration itself. Support for this conclusion also exists in
the Social Services Law provision which restricts a finding of
permanent negleét for failure to plan to when the parent is
“physically and financially able to do so.” SSL §384-b(7)(a).
Little has been written about the meaning of the
requirement of physical and financial ability to plan. Some
“reference to it appears in the legislative history to L 1973, ch
870, which, ;gggg alia, redefined permanent neglect to provide
that either a failure to maintain contact gr plan for the future
of the child could support an adjudication of permanent neglgct

(as opposed to prior law which required a finding of both
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elements). The amendment was a direct response to the intolerable

plight of those children, who although maintaining contact with

[

their parents, nevertheless remained unnecessarily in foster care

year after year, while "the parent or custodian was physically
and financially able to provide a home but failed to do do." NYS
Legislative Annual, 1973, Memdrandum of Senator Pisani to L 1973,
ch 870, p.35. Commenting on that specific statutory amendment,
the court in Matter of Carl N., 91 Misc2d 738, observed that
under L 1973, ch 870 termination of parental rights could nbw.
occur upon proof that the parents "are ypwilling to take the
necessary steps within their power and abjlity to restore the
child to their home." Id. at 741 (emphasis added).

And, in fact, courts have terminated parental rights on the
basis of permanent neglect for failure to plan when the parent
has been demonstrated to be physically and financially able to
plan, but nevertheless fails to do so, (see e.g. Matter of Hime
Y., 54 NY2d 282, 286-287; Matter of Jennifer VV., 99 AD2d 882,
883; Matter of Suzanne NY., 86 AD2d 556); or when the parent, as
a result of pure indifference or perhaps some psycholbgically
based deficiéncy, will not assume responsibility or utilize any
of the resources offered to him or her to become physically and
financially able to plan. See e.g. Matter of Orlando, 40 NY2d
103, 110-111; gggggg;gg;g;;gg_zgg;g, 131 AD2d 385; Matter of
M;;;gg_ﬁlg;gggg;, 127 AD2d 517, 519-520; Matter of Nicole TT, 109
AD2d 919, 920; Matter of Michael B., 96 AD2d 961, 962-963.
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But, where the failure to plan for the return of the c¢hild
to the home results not from the parent’s unwillingness to assume
parental responsibility and take all “"necessary steps within
their power and ability," but results instead from a physical
and/or financial inability due to an “"external
imposéibility,"(ggg Matrer of Marjlvn H., 106 Misc2d 972, 982), a
finding of pefmanent neglect is precluded. Respondent’s long-term
incarceration imposes just such an external impossibility on his
ability to-provide a home for his children and precludes a
finding that he has permanently neglected them due to his
‘failure, despite doing all that was within his power and ability
to do, to devise a plan which will provide an alternative home

"~ for his children or their return to him prior to their age of

majority.'
It is beyond doubt that respondent has done all that he
realistically could to provide for his children, given his
physical and financial limitations. Soon after he was
incarcerated he nbtified the agency, advising it of his situation
and requesting that visits with his children be arranged.
" Respondent participated in three planning sessions with the
agenc?, at which he suggested that the agency investigate the
poésibility of élacing his children with relatives. Throughout
his'incarceratiéd, he has written regularly to his children’s
social workers and maintained contact with his children. Never

did he manifest an indifferent attitude towards his children or

their future or assume an uncooperative position.

22



Because there was nothing else he could physically or
financially do, respondent‘s final plan was to have the children(ﬂu
remain in the custody of their foster parents, but perserve his
parental right to maintain contact with them and thereby fulfill
his parental duty to love, guide and provide them with emotional
support. Respondent has made as concerted an effort and assumed
as much iﬁitiative and responsibility for the care of his
children as he possibly could. He can not be accused of
indifference, uncooperativeness, or neglect in failing to utilize
any available resocurces, since, short of his release from prisorn,
there is nothing that can help him provide a home for his
children. He is not asking to be excused from his parental
obligations. Rathér, he seeks to fulfill those obligations
through a combination of meaningful contacts with his children
and long-term foster care. This requires an examination,
therefore, of whether despite respondent’s inability to plan
anything other than long-term foster care, the Social Services
Law prohibits such a plan.

It is true that in enacting SSL §384-b the Legislature did
not intend that planning for the future of a child include long-
term foster care. See Matter of Joyce T., 63 NY2d 39, 47-48. It
is true that the statute condemns "unnecessary stays” in foster
care. But, unneééssary stays are those that persist because of
the parent’s unwillingness to plan for the return of the child,
though physically and financially able to plan, or those that

persist despite the parent‘s proven mental inability to provide
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adequate care for his or her child. See NYS Legislative Annual,
1973,supra, at 36; Matter of Joyce T., supra, 65 NY2d at 47-48.
-This is not such an example of unnecessarily continued foster-
care. This is a situatibn where long-term foster care is
 necessary due to external reasons beyond the parent’s control. It
is also an instance whén-long-termrfoster care is feasible,
despite the legislative presumption against it, because of the
extenuating circumstances and because it also serves the |
interests of the children.

Technically, the'best interests gf the child is not the
applicable standard in making an adjudication of permanent
neglect, which centers only on proof of that statutoryrground for
termination of parental r;ghts. See, tter of Sanjivini K;,
ggp;g 47 NY2d at 382. Yet, it is lmpbsSLble to determine
parental unfltness because of fallure to plan without evaluatlnq
how the plan meets the child’s needs. The plan must ilncorporate
"considerations of how the child will be supported financially,
physically and emotionally." Matter of Leon RR., sSupra, 48 NY2d
at 125. While I can understand, therefore, the majority’s
reference to the best interests of the child, I can not, however,
accept its statement said with such conviction that: "It 1s clear
that the best interests of the childfen.lies with termination of
the father’s rigﬁts.“

This conclusion wholly ignores the emotional damage that
will result when these-children’s relationship with their father

is irrevocably terminated in order to provide them with the legal
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" distinction of an adoptive home with their foster parents, as

opposed to continued long-term care with their foster parents. gp':

so doing, this court is extinguishing a parental relationship,
not because of this father'’s unwillingness to care for his
children, not because of any lack of mental capacity to provide
his chlldren with guidance, emotional support, and love, nor
because he is abusive or otherwise harmful to his children. In
other words, there is no termination because the parental
relationship is injurious to the chlldren. Rather, there is
termination because for external reasons beyond respondent’s
control, although he can be a father to his children, he cannot
be a home provider. The Statute precludes termination in such an
instance, SSL $384-b(7)(a), and does not proﬁibit'a pian of long-
term foster care. s
The majority seems also to ignore that we are not dealing
with young infants who have not yet developed a relatlonshlp with
their father. We are dealing with a nine and a thirteen-year-old
who have an established, albeit restrlcted, relationship with
their father, which this Court appears to minimize. In an opinion
supported by substantial research data, Family Court Judge
Gertrud Mainzer spoke eloquently and coﬁvincingly of the
psychological he;m to an older child in terminating the child‘s
bond with his or her parent because of adoption: |
In addition, there has been an
increase in the number of foster

children now being adopted by their
foster pédrents. Many of these chlldren
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have lived in foster care for extended
periods, are older and have physical or
‘mental handicaps. In these adoptions,
secrecy is not only frequently
impossible, but often inadvisable since
these children remember their past and
have emoticonal ties to their birth
families. Research by psychiatrists and
psychologists has also revealed the
importance of a child’s link to known
ancestral, religious, ethnic and o
cultural backgrounds. Recent studies
indicate that shrouding a child’s
background in an air of mystery, even
for a child adopted at birth, can cause
psychological harm, retarding emotional
development and self-identity. Moreover,
- in a longitudinal investigation of
foster care, Professors David Fanshel of
Columbia University and Eugene B. Shinn
of Hunter College found that the
intellectual, psychological and physical
development of children in long-term
foster care was enhanced by visitation
and contact, however minimal, with the
biological family [footnote omitted].

Matter of Anthony, supra, 113 M;Lé_c_zd at 29-30.

Long-term foster care can;hot be categorically ruled out.
in faét,_its feasibiiity has.aLready been recognized. In Matter
of N;cdle TT., supra, 109 AD2d at 92, where the children were
found to be permanently neglected due to the mother’'s fallure to
plan for them, the Third Department noted ﬁhat long-term foster.
care was still an option open tbltne Family Court at the

dispositional hearing as possibly serving the childrens’ best

interests. In Matter of Joyce T., suggg, 65 NY2d 39, the mother
was determined to be incapable of caring for her child due to her
mental retardation. (SSL §384-b (4)(c)). Under the facts before

it, the Court of Appeals rejected long-term foster care as in the
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best interests of the child, but noted that while separate
" dispesitional hearings for termination proceedings based on
mental retardation are not required as they are in permanent
neglect proceedings, it would nst rule out that there might be an
appropriate case of terminatidn based on mental retardation where
the Family Court should order a dispositional hearing to consider
lbng-term foster care. Id. at 46.

At the very least, if this court is to order termination of
respondent’s parental righté and authorize release of his
children for adoption, it must, on behalf of the best interests
of these childrén, direct that hearings be held as to whether
their interests would’bg served by an "open adoption." Matter of
Joyce T., supra, at 46-47, n.2; Matter of Apnthony, supra, at 28-
32. In thislday, whefe the incidence of childr;n living apart
from at least one parent is so high and where courts frequently
enter orders directingrvisitation with a nohcustodial parent, at
times e#en against the wishes of the custodial parent, then, in
an adoption, a relationship created by the State not nature, we
can certainly require theladoptive parent to continue to allow
the child to maintain contact with hié or her father or mother,
if that will serve the best interests of that child.

For these reasons, I cannot join in the majority’s- decision

to terminate respondent’s parental rights.
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ELLERIN, J. (Concurring in part and dissenting in part)

In this case I believe the record amply sustains the

" majority’s conélusions that the agency fulfilled its statutory
obligation and exerted the requisite "diligent efforts", both

" before and after the respondent’s incarceration which commenced
on April 10, 1979, and that the father failed to fulfill his duty
to plan for the future of these children both before and after
his incarceration.

I find untenable the dissent’s position that the father’'s
incarceration, which will extend for a period long beyond the
childrens’ reaching majority, makes it impossible for him to
' devise a realistic plan for reﬁurn of the children to the home
and he is therefore relieved of that obligation and the'child:én
must be continued in long-term foster care so that he can |
"preserve his parental right to maintain contact with them andrf
thereby fulfill his parental'duty to love, guide and provide ﬁhem
with emotional support®. |

While the statutory changes regarding the rights of an
' incarcerated3parent were enacted with the most commendable
"intentions, the drafting of those changes leaves something to be
' desired and may be said to provide some basis for the
interpretation enugciated by the dissent which was also the

interpretation reluctantly adopted by the trial court. In so
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doing, the trial judge sadly observed that “In'attempting'to be
fair to the prisoner who might some day be able and willing to {;1
care for his or her own child once again, the State Legislatﬁre o
may have sentenced this child to a life without any chance ta .
have a real family". That court further noted that its -
_interpretation of the statutory changes within the context of the
facts of this case "lead to the conclusion that adoption can be
prevented Dy a prisoner who expresses real interest in his ;hild
and maintains contact insofar as possible_although‘he has never
been and can never_ﬁe a real parent no matter how great his
‘desires”. (Matter of Delores B., 130 Misc 2d 484)

This interpretation of the statutory changes is in sharp
~conflict with the priority given in Social Services Law §384-b to
permanence in a child’s life because-of the Legislature's
determination that "a normal family life in a permanent home
offers the best opportunity for a child to develop apd:thrive"
and its concomitant finding that “unnecessarily protracted stays
in foster care deprive children of positive, nurturing,family
relationships” so that “in this State, foster care is viewed as a
temporary way station to adoption or return to the natural
parents, not the purposeful objective fbr a permanent way of
life". (Matter of Jovce T., 65 NY2d 39, at pp. 47-48.) In my
view, these ovérfiding considerations_argue most persuaéively_for
the position taken by the majority as to the standard of

"planning” which is till imposed upon an incarcerated parent and
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" ‘the termination of parental rights which may stem from the
parent’s failure to meet that standard.

Notwithstanding my agreement with the decision terminating
the féther’s parental rights and thereby freeing both of these
children for adoption so that they may finally have the security
and benefits of a étable home ekistente; this case does raise
-serious and troubling concerns regarding the potential for
emotional harm if all contact with-ﬁhe biological father is
terminated. Significantly, the infant Willie is now almost 13
years of age, and Delores is almoét 9 years old and for a
substantial part of their lives they have had an ongoing
.relationship with their father by way of visits to him and
letters from him. The emotional and psychological consequences
stemming from complete abrogation of_all ties with the natural
family, particularly.in the case of older children, and the
benefits to the child from even minimal ¢oﬁtacts with the

biological parent are persuasively articulated, and documented,

B in the case of Matter of Anthony, 113 Misc. 2d 26, cited and

_quoted from in the dissent. (Sse alsarMatte; of Joyce T., supra,
footnote 2, pp. 46-47 and authoritieé therein referred to.) |
The facts before us indicate that serious consideration must
be given to whether the termination of parental rights here
should be coupled.with provision fdr.the continuation of some
contacts between these children and their biological father.
Ideally, such an ‘arrangement wouldrpermit each child to enjoy the

stabilizing benefits of a permanent family and home setting
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Lwhile, at the same time, allow the children to receive the
positive emotional support that comes from knowing that their
biological father too is concerned about their future and that
the termination of_parental rights was not the result of his
wilful rejection or abandonment of them. Realistically, however,
this record does not provide a sufficiently developed factual

- predicate to enable this court to fashion meaningful directions:
for continued contacts with the father which will truly be in the
best interests of each child. Befofe such provision can be made,
an appropﬁiate hearing atjthe trial level is required to explore
the myriad factors relevant to each child’s best interests in
this context, including any negative impact which such contacts
may have upon the child’s relationship with the adoptive family

unit. _ -

T

Accordingly, I would modify both of the orders entered by .

_ this Court only to the extentiqf‘adding a provision in each case
directing that a hearing be held in conijunction with any adoption
proceedings to determine whether the child’s best interests will
be served by providing for some continued contacts with the
biological father and, if so, the nature and extent of such
contacts, takiﬁg into consideration the circumstances of the
adoptive family and adjusting the frequency of any continued
pérsonal visits to the father, if such are deemed advisable, so

that they are not unduly burdensome.

Order filed,
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